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At trial, IMMD pursued three counterclaims: (1) declaratory relief regarding
the ownership of the Plan based on a theory of constructive trust; (2) declaratory
relief, in the alternative, that if IMMD has no ownership rights in the Plan, IMC is
operating as a Public Utility; and (3) Injunctive Relief for IMC to continue
operation of the Plan, subject to reimbursement for actual expenses. Trial Court
Order at 2. (attached as Exhibit A). After trial, the Trial Court entered judgment in
favor of IMMD on its first counterclaim. Id. at 8-9. The Trial Court, however, did
not resolve IMMD’s second and third counterclaims because it concluded that they
were moot as a result of the judgment in favor of IMMD on its first counterclaim.
Id. at 9.

On August 11, 2016, this Court issued an opinion reversing the Trial Court’s
judgment in favor of IMMD on its first counterclaim. The remand instructions
directed the Trial Court “to enter a judgment in favor of IMC consistent with this
opinion.” Opinion at 34. The remand instructions, however, did not address
Indian Mountain Metropolitan District’s (IMMD’s) remaining claims. The remand
instructions should include directions to the Trial Court to resolve IMMD’s
remaining claims consistent with this Court’s opinion. See, e.g., Busse v. City of

Golden, 73 P.3d 660, 667 (Colo. 2003)."

' At oral argument, counsel for IMMD was specifically asked about IMMD’s
remaining claims in the event of a reversal, and counsel indicated that a remand for
further proceedings to address those additional claims would be necessary.
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WHEREFORE, IMMD respectfully requests that the Court modify its
remand instructions to expressly include additional proceedings to address the

previously unaddressed counterclaims of IMMD.

Respectfully submitted this 25" day of August, 2016
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