




































                                                                                                                                                                                                                                            

DISTRICT COURT, PARK COUNTY,
STATE OF COLORADO
P.O. Box 190
Fairplay, Colorado 80440
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Plaintiff: INDIAN MOUNTAIN CORP.

v. 

Defendant:  INDIAN MOUNTAIN 
METROPOLITAN DISTRICT

Attorneys for Plaintiff
Matthew L. Merrill, #37918
Adam C. Davenport, #45342
WHITE & JANKOWSKI, LLP
511 Sixteenth Street, #500
Denver, Colorado 80202
Tele: (303) 595-9441
Fax: (303) 825-5632
Email: matthewm@white-jankowski.com
            adamd@white-jankowski.com

  
Case No. 14CV30056

MOTION FOR POST-TRIAL RELIEF

Plaintiff Indian Mountain Corp. (“IMC”), by and through its undersigned attorneys, and 
pursuant to C.R.C.P. 59(a), submits this Motion for Post-Trial Relief.  In support thereof, IMC 
states as follows:

CONFERRAL PURSUANT TO C.R.C.P. 121 § 1-15(8)

Undersigned counsel has conferred with counsel for Indian Mountain Metropolitan 
District (“IMMD”) regarding the relief requested herein.  IMMD does not consent to this 
Motion.

MOTION

I. The Court Should Amend Its Findings and Judgment Regarding Constructive 
Trust.

The Court may amend its findings and judgment in response to a post-trial motion 
pursuant to C.R.C.P. 59(a)(3) & (4).  On page 8 of its Findings, Conclusions, and Orders, the 
Court relied heavily on the developer’s HUD disclosures in imposing a constructive trust.  IMC 
requests that the Court reconsider its findings and judgment relying on the HUD documents.
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The HUD disclosures in evidence were developed pursuant to the Interstate Land Sales 
Act (“ILSA”).  See 15 U.S.C. § 1701, et seq.  “In order to qualify for ILSA protection, a plaintiff 
must show that he purchased a lot from a defendant who qualifies as a developer or developer's 
agent under ILSA.”  Gibbes v. Rose Hill Plantation Development Co., 794 F.Supp. 1327, 1333–
1334 (D. South Carolina, Charleston Division 1992).  IMMD presented no evidence at trial that 
it purchased a lot or lots from a developer or developer’s agent.  IMMD is not entitled to relief in 
this case based on HUD disclosures.  

In addition, the statute of limitations for causes of action related to HUD disclosures 
under ILSA expired long ago.  Under ILSA, actions are prohibited more than three years after 
the date of a sale contract for a lot or the date of discovery of the violation.  15 U.S.C. § 1711(a).  
The initial sales of lots by the developers in the Indian Mountain subdivision were completed 
many years ago.  Regarding notice, Dr. Haas and Dr. Mattson testified that IMMD and the Indian 
Mountain Property Owners Association became aware of the “water issue” by 2007 at the latest, 
and Jim Campbell testified that he had discussions with lot owner representatives prior to that 
time.  Submission of Preserved Testimony of James P. Campbell, Filing ID 55DC8CE6D72BD 
(“Campbell Deposition”), Deposition Transcript p. 50, lines 13-20; p. 51, lines 4-7.  Therefore, 
any actions related to the HUD disclosures are time barred.

For the reasons above, the Court should not base a constructive trust on HUD documents 
in this case.  As the Court noted at closing arguments, there is no evidence of fraud or deliberate 
misrepresentation regarding the operation of the augmentation plan.  IMMD cannot assert a 
cause of action based on the HUD documents.  The evidence showed that IMC did warn buyers 
about potential augmentation water costs in the notes on all of its plats.  IMC Exhibit 315.  The 
evidence also showed that the developers always expected to be compensated for property 
transferred to IMMD.  See Exhibit IMMD W at 2 (District’s original service plan stating “[i]t is 
proposed that the District enter into an agreement to purchase from the developer [various 
recreational assets]…”) (emphasis added).  Based on this law and evidence, IMC respectfully 
requests that the Court re-evaluate its findings related to the HUD documents and its resulting 
conclusions and judgment regarding constructive trust.

II. The Court Should Amend and Add To Its Findings and Judgment Regarding 
Operation and Maintenance Costs.  

The Court’s findings and conclusions show that IMC is entitled to damages for its 
operation and maintenance of the augmentation plan.  While, IMC acknowledges the Court’s 
conclusion that IMC may not charge for use of the water rights,1 IMC asks the Court to consider 
additional findings and an amended judgment limited to the operation and maintenance services 
IMC has provided.  In its Findings Conclusions, and Orders, the Court stated as follows:

 “From the 1970’s to 2013, IMC maintained and operated the Augmentation Plan 
at its own expense.”  Findings, Conclusions, and Orders, at 5.  Specifically, the 
Court finds that IMC operated the plan from 1976 through 2013.  Id. at 3.

                                                
1 IMC does not waive any argument or right of appeal of any issue excluded from this motion pursuant to C.R.C.P. 
59(b), and has therefore focused this motion on three narrow issues.  
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 “IMMD has always expressed its willingness to pay a reasonable charge for the 
maintenance and repair of the augmentation delivery systems.”  Id. at 7.

 “As long as IMC elects to retain ownership, IMC is entitled to be reimbursed for 
its actual and reasonable expenses for maintenance, repair and operation of the 
plan.”  Id. at 8.

These findings and conclusions support an award of damages to IMC for its operation 
and maintenance of the plan from 1976 through 2013, a total of 38 years of operation.  The Court 
heard evidence regarding operation and maintenance costs at trial, including: 

 David Wilson’s testimony of charging approximately $4,000 for performing 
minimal maintenance of the plan, which the Court refers to on page 6 of its 
Findings, Conclusions, and Order.  Mr. Wilson testified that this maintenance did 
not include long term capital projects or even long-term repairs but instead he 
merely created “band-aids” to limp the system through each year.

 James Campbell testified regarding his payments of thousands of dollars for 
maintenance work, and also invested his own time in operation and maintenance.  
Campbell Deposition, p. 48-54.

 James Ingalls testified regarding his $10,000 rental of a backhoe devoted 90% to 
operation and maintenance of the plan, plus his time in operating the backhoe.

Based on this evidence, the Court should add a conclusion that IMC is entitled to 38 years of 
reasonable operation and maintenance costs at $10,000 per year.  By law, IMC is entitled to 
prejudgment interest at the rate of 8%, compounded annually.  C.R.S. § 5-12-102(1)(b).  See also
Mesa Sand & Gravel Co. v. Landfill Inc., 776 P.2d 362 (Colo. 1989) (holding that in cases other 
than personal injury actions, a party prevailing on a claim may recover prejudgment  interest).  

In addition to addressing past operation and maintenance charges, the Court should 
specify that a reasonable amount for IMC to charge for maintenance and operation going forward 
is $50,000.  The Court heard testimony that capital projects related to the water rights have been 
deferred, including Dave Wilson’s testimony regarding the potential need to rebuild the Slater 
Ditch headgate and a ditch crossing at the Montag Ditch.  The District testified that it budgeted 
$50,000 for water augmentation plan management in 2014.  Mr.  Pugh and Ms. Clay testified to 
costs of $37 and $40 per lot for operation and maintenance of smaller plans for augmentation in 
the neighboring Lost Park and Stage Stop subdivisions.  Mr. Pugh and Ms. Clay also testified 
that those plans have much less physical infrastructure to maintain every year.  A similar charge 
for Indian Mountain subdivision would total approximately $90,000.  The Upper Arkansas Water 
Conservancy District and HASP, both non-profits, charge significantly more per lot for operation 
and maintenance than Lost Park or Stage Stop.  IMC submits that $50,000 per year (the amount 
budgeted by IMMD), is a reasonable payment for operation and maintenance going forward that 
will allow IMC to plan and pay for capital projects required to keep the augmentation plan 
operational.
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COURT,DISTRICT COUNTY, COLORADOPARK
Court Address:
P.O. Box 190, 300 Fourth Street, Fairplay, CO, 80440
Plaintiff(s) INDIAN MOUNTAIN CORP
v.
Defendant(s) INDIAN MOUNTAIN METROPOLITAN DISTRICT

COURT USE ONLY
Case Number: 2014CV30056
Division: B   Courtroom:

Order: Order Granting Costs to Defendant Indian Mountain Metropolitan District

The motion/proposed order attached hereto: GRANTED.

Issue Date: 5/26/2015

STEPHEN A GROOME 
District Court Judge  
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Plaintiff:  

INDIAN MOUNTAIN CORP. 

v. 

Defendant:  

INDIAN MOUNTAIN METROPOLITAN 
DISTRICT 
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Ctrm/Div:  _____ 

ORDER GRANTING COSTS TO DEFENDANT INDIAN MOUNTAIN 
METROPOLITAN DISTRICT 

 
The Court, in its March 16, 2015 Order (“Order”) found Defendant Indian Mountain 

Metropolitan District (“IMMD”) to be the prevailing party in this matter and granted costs to 
IMMD. 
 
 The Court, having reviewed IMMD’s Bill of Costs (April 15, 2015) and the file and 
record herein, and finds that the costs requested by IMMD were necessary and reasonable. 
 
  Therefore, the Court, in the exercise of its sound discretion, hereby ORDERS an award 
of the reasonable and necessary costs incurred by IMMD in this matter in the amount of 
$8,160.32 to the Indian Mountain Metropolitan District and against Indian Mountain Corp.  
 

 Entered this ___ day of ________, 2015 
 
 

BY THE COURT: 
 
 
___________________________ 
Stephen A. Groome 
District Court Judge 
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